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MANAGED LONG-TERM CARE CONTRACT

This CONTRACT is hereby made by and between the State of New York Department of
Health, hereinafter called the “Department” and , hereinafter called the
“Contractor” identified on the face page hereof.

WHEREAS, the Department is the single State agency charged with the responsibility for
administration of the New York State Medical Assistance Program (Medicaid), Title 11 of
Article 5 of the Social Services Law; and

WHEREAS, the Contractor has been certified as a managed long-term care plan pursuant
to Section 4403-f of Article 44 of the Public Health Law;

WHEREAS, the Contractor represents that the Contractor is able and willing to provide
and arrange for health and long-term care services on a capitated basis in accordance with
New York State Public Health Law Section 4403-f;

NOW, THEREFORE, in consideration of the foregoing and of the covenants and
agreements hereinafter set forth, the Parties hereto agree as follows:



ARTICLE |

TERM OF CONTRACT, RENEWAL AND TERMINATION

A. Term of Contract

Term: The Contract shall begin on and, unless terminated sooner as permitted by the terms
of this Contract, end on the dates identified on the face page hereof.

B. Renewal

The Department, with the approval of the State Comptroller or his designee, may extend
the term of the Contract for up to two (2) additional one (1) year terms. Standard Appendix
X is the form to be used in extension of this Contract. The Department will provide written
notice to the Contractor of extension of the term of the Contract at least ninety (90) days
prior to the end of the term.

C. Termination of the Contract by the Department

1. The Department shall have the right to terminate this Contract, if the Contractor, in the

Department’s determination:
(a.) Takes any action that threatens the health, safety, or welfare of any Enrollee;
(b.) Has engaged in an unacceptable practice under 18 NYCRR PART 515;

(c.) Has failed to substantially comply with applicable standards of the Public Health
Law and regulations, or has had its certificate of authority suspended, limited, or
revoked;

(d.) Materially breaches the Contract or fails to comply with any term or condition of
this Contract and such breach or failure is not cured within twenty (20) days, or
such longer period as the Department may allow, of the Department’s notice of
breach or noncompliance;

(e.) Becomes unable to meet its obligations in the normal course of business including
but not limited to circumstances beyond its control and changes to the provider
network affecting Enrollee access; or

(f.) Brings a proceeding voluntarily, or has a proceeding brought against it
involuntarily, under Title 11 of the U.S. Code (the Bankruptcy Code) and the
petition is not vacated within thirty (30) days of its filing.
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The Department shall give the Contractor written notice of termination of this Contract,
specifying the applicable termination provision(s) and the effective date of termination.

D. Termination of the Contract by the Contractor

1.

N

The Contractor shall have the right to terminate this Contract, if the Department:
(a.) fails to make agreed-upon payments in a timely and accurate manner;

(b.) materially breaches the Contract or fails to comply with any material term or
condition of this Contract.

Contractor shall allow thirty (30) days, or such longer period as the Contractor may
permit, from the time of the Contractor’s written notice of deficiency, for the
Department to cure the identified deficiency.

The Contractor shall give the Department written notice specifying the reason(s) for
and the effective date of the termination, which shall not be less time than will permit
an orderly disenrollment of Enrollees to the Medicaid fee-for-service program or
transfer to another managed long-term care plan, but no more than 90 days.

. Other Termination Reasons

This Contract may be terminated by the Contractor or the Department as of the last day
of any month upon no more than 90 days prior written notice to the other Party so as to
ensure an orderly transition. Notwithstanding this provision, the Contractor agrees to
comply with Sections F and G of this Article.

This Contract shall be terminated immediately if federal financial participation in the
costs hereof becomes unavailable or if State funds sufficient to fulfill the obligation of
the Department hereunder are not appropriated by the State Legislature. The
Department will give the Contractor prompt written notice of such termination of this
Contract.

This Contract may be terminated in accordance with the provisions of Article X
Section BB, Renegotiation.

. Contract Expiration and Contractor Termination/Phase-Out Plan

The Contractor hereby agrees that in the event this Contract is terminated by either
Party that the Contractor will continue to provide Covered Services to Enrollees until
Enrollees are reinstated to fee-for-service care or transferred to another managed long-
term care plan. To the extent that such services are provided by the Contractor to
Enrollees prior to their disenroliment into a fee-for service program, the Contractor will
continue to be reimbursed a premium for such Enrollee. Upon expiration and non-



renewal, or termination of this Contract, the Contractor shall comply with the
termination plan that the Contractor has developed and that the Department has
approved.

In the event that Contractor gives notice to terminate this Contract, the Contractor shall
submit a termination plan for Department approval with the Contractor’s notice of
termination.

In the event that the Department gives notice to terminate this Contract, the Contractor
shall submit within fifteen (15) days of notice or such longer period as the Department
may allow a termination plan for Department approval.

Sixty (60) days prior to the date of termination, the Contractor shall advise all current
Enrollees of the termination by regular first class mail. In the event that the termination
date is established less than sixty (60) days in advance, letters shall be mailed by
regular first class mail within five (5) days of the establishment of the termination date.

The Contractor shall communicate with LDSS(s) within fifteen (15) days of the
establishment of the termination date to offer LDSS(s) assistance and information
necessary to reinstate each Enrollee’s Medicaid benefits through the fee-for-service
system or through enrollment in another managed long-term care plan.

. As soon as a termination date has been established and appropriate notice given
pursuant to this Contract by either the Contractor or the Department:

a. the Contractor shall contact other community resources to determine the
availability of other programs to accept the Enrollees into their programs;

b. the Contractor shall assist Enrollees by referring them, and by making their care
management record and other Enrollee service records available as appropriate
to health care providers and/or programs;

c. the Contractor shall establish a list of Enrollees that is prioritized according to
those Enrollees requiring the most skilled care, and

d. based upon the Enrollee’s established priority and a determination of the
availability of alternative resources, individual care plans shall be developed by
the Contractor for each Enrollee in collaboration with the Enrollee, the
Enrollee’s family and appropriate community resources.

In conjunction with such termination and disenrollment, the Contractor shall provide
such other reasonable assistance as the Department may request in affecting that
transition.

Upon completion of individual care plans and reinstatement of the Enrollee’s Medicaid
benefits through the fee-for-service system or enrollment in another managed long-
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term care plan, an Enrollee shall be disenrolled from the Contractor’s managed long-
term care plan.

Within sixty (60) days of the date of termination of the Contract, an accounting shall be
prepared and submitted to the Department by or on behalf of the Contractor for the
establishment of a sum to be repaid to the Department by the Contractor of funds
advanced by the Department, if any, for coverage of Enrollees for periods subsequent
to the date of termination.

The Contractor shall maintain all books, records and other documents that may be
required pursuant to this Contract regarding the managed long-term care plan and make
such records available to the Department and all authorized representatives of the State
and federal government throughout the period that such records are required to be
maintained pursuant to this Contract.

G. Effect of Termination on New Enrollments

Once either Party has given notice of its intentions to terminate this Contract, the
Contractor shall suspend enrollment into its managed long-term care plan.



ARTICLE II
STATUTORY AND REGULATORY COMPLIANCE

A. The Contractor agrees to operate in compliance with the requirements of this Contract,
legislative and regulatory requirements including, but not limited to 42 Code of Federal
Regulation (CFR) parts 434 and 438, New York State Public Health Law Section 4403-f,
and other applicable provisions of Article 44 and Article 49 of New York State Public
Health Law and implementing regulations.

B. Covered services provided by the Contractor under this Contract shall comply with all
standards of the New York State Medicaid Plan established pursuant to Section 363-a of
the State Social Services Law and satisfy all other applicable requirements of State Social
Services and Public Health Law.

C. The Contractor agrees to comply with all applicable laws, regulations, and rules including

1. Title VI of the Civil Rights Act of 1964 as implemented by regulations at 45 CFR part
80;

2. The Age Discrimination Act of 1975 as implemented by regulations at 45 CFR part

91,

The Rehabilitation Act of 1973, as implemented by regulations at 45 CFR part 84;

The Americans with Disabilities Act;

The Health Insurance Portability and Accountability Act, and

Other laws applicable to recipients of Federal funds.

ISR

D. The Contractor must comply with Title 1l of the Americans with Disabilities Act (ADA)
and Section 504 of the Rehabilitation Act of 1973 for program accessibility, and must
develop an ADA Compliance Plan consistent with the New York State Department of
Health Guidelines for Contractor Compliance with the Federal Americans with Disabilities
Act set forth in Appendix B, which is hereby made a part of this Agreement as if set forth
fully herein. Said plan must be approved by the Department, be filed with the Department,
and be kept on file by the Contractor.

E. The Contractor is receiving federal payments under this Contract. The Contractor and
subcontractors paid by the Contractor to fulfill its obligations under this Contract are
subject to certain laws that are applicable to individuals and entities receiving federal
funds. The Contractor agrees to inform all subcontractors that payments that they receive
are, in whole or in part, from federal funds.

F. In the event that any provisions of this Contract conflicts with the provisions of any statute
or regulations applicable to a Contractor, the provisions of the statute or regulations shall
have control.



ARTICLE I

CONTRACTOR SERVICE AREA AND AGES OF POPULATION TO BE
SERVED

. For purposes of this Contract, the Contractor's service area shall consist of the geographic
area described in Appendix F of this Contract, which is hereby made a part of this Contract
as if set forth fully herein.

. The age groups to be served by the Contractor are identified in Appendix F of this Contract,
which is hereby made a part of this Contract as if set forth fully herein. The Contractor
must request written Department approval to make any changes in the age groups it serves
under the Contract. In no event, however, shall the Contractor make such a change until it
has received such approval. Any modifications made to Appendix F as a result of an
approved request to change the age groups served by the Contractor under this Contract
shall become effective fifteen (15) days from the date of the written Department approval
without the need for further action on the part of the parties to this Contract.



ARTICLE IV

ELIGIBILITY FOR MANAGED LONG-TERM CARE

A. Except as specified in Sections B and C of this Article, an Applicant who completes an
enrollment agreement shall be eligible to enroll under the terms of this Contract if he or
she:

=

meets the age requirements identified in Appendix F;
is a resident in the Contractor’s service area;

is determined eligible for Medicaid by the Local Department of Social Services
(LDSS);

is eligible for nursing home level of care (as of the time of enrollment);

is capable, at the time of enrollment of returning to or remaining in his/her home and
community without jeopardy to his/her health and safety, based upon criteria provided
by the Department;

is expected to require at least one of the following services covered by the plan and
care management for at least 120 days from the effective date of enroliment:

(a.) nursing services in the home;

(b.) therapies in the home;

(c.) home health aide services;

(d.) personal care services in the home;

(e.) adult day health care; or

(f.) social day care if used as a substitute for in-home personal care services, and,;

has a physician who agrees to collaborate with the Contractor and the Applicant or is
willing to change to a physician who is willing to collaborate with the managed long-
term care plan. Collaboration by a physician means the willingness to write orders for
covered services that allow an Applicant to receive care from network providers upon
enrollment.

B. An Applicant who is a hospital inpatient or is an inpatient or resident of a facility licensed
by the State Office of Mental Health (OMH), the Office of Alcoholism and Substance
Abuse Services (OASAS) or the State Office of Mental Retardation and Developmental
Disabilities(OMRDD) or is enrolled in another managed care plan capitated by Medicaid, a
Home and Community-Based Services waiver program, a Comprehensive Medicaid Case
Management Program (CMCM) or OMRDD Day Treatment Program or is receiving



services from a hospice may be enrolled with the Contractor upon discharge or termination
from the inpatient hospital, facility licensed by the OMH, OASAS or OMRDD, other

managed care plan, hospice, Home and Community-Based Services waiver program,
CMCM or OMRDD Day Treatment Program.

. Once an Enrollee has been disenrolled at the Contractor's request, the Contractor may reject
the individual’s re-enrollment with the Contractor. However, if an Enrollee was previously
disenrolled under Article V Section D.5 (a), the Contractor may not reject the individual’s
enrollment without first substantiating and maintaining written documentation that the
circumstances which resulted in the disenrollment have not been remedied.



ARTICLE V

OBLIGATIONS OF THE CONTRACTOR

A. Provision of Benefits

1.

The Contractor agrees to provide covered services set forth in Appendix G in accordance
with the coverage and authorization requirements of 42 CFR 438.210; comply with
professionally recognized standards of health care and implement practice guidelines
consistent with 42 CFR 438.236; and comply with the requirements of 438.114 regarding
emergency and post-stabilization services to the extent that services required to treat an
emergency medical condition are within the scope of covered services in Appendix G.

Benefit package services provided by the Contractor under this Contract shall comply with
all standards of the State Medicaid Plan established pursuant to State Social Services Law
Section 363-a and shall satisfy all applicable requirements of the State Public Health and
Social Services Law. Non-covered services for which the Enrollee is eligible under the
Medicaid Program will be paid by the Department on a fee-for-service basis directly to the
provider of service.

The Contractor agrees to allow each Enrollee the choice of Participating Provider of
covered service to the extent possible and appropriate.

The Contractor agrees to maintain and demonstrate to the Department’s satisfaction, a
sufficient and adequate network for the delivery of all covered services either directly or
through subcontracts. The Contractor shall meet the standards required by 42CFR 438.206
for availability of services; and 42CFR 438.207 for assurances of adequate capacity; and
applicable sections of Public Health Law and regulations. If the network is unable to
provide necessary services under this Contract for a particular Enrollee, the Contractor
agrees to adequately and timely furnish these services outside of the Contractor’s network
for as long as the Contractor is unable to provide them within the network.

Eligibility Activities of Contractor
The Contractor, using the patient assessment instrument specified by the Department, will
evaluate all Applicants to assess their eligibility for nursing home level of care as of the
time of enroliment;

The Contractor will evaluate all Applicants to assess that they are capable of, at the time of

enrollment, returning to or remaining in his/her home and community without jeopardy to
his/her health or safety, based upon criteria provided by the Department; and

10



3. The Contractor will evaluate all Applicants to assess that they are expected to require at
least one of the following services and care management for at least 120 days from the
effective date of enrollment:

nursing services in the home;

therapies in the home;

home health aide services;

personal care services in the home;

adult day health care; or

social day care if used as a substitute for in-home personal care services.

The potential that an Applicant may require acute hospital inpatient services or nursing
home placement during such 120 day period shall not be taken into consideration by the
Contractor when assessing an Applicant’s eligibility for enroliment.

4. The Contractor shall transmit all information and completed enroliment forms, including a
patient assessment and all other documentation required by the Department to the LDSS.

5. (i) The Contractor is permitted to find that the Applicant does not meet the eligibility
criteria identified in Article IV. A.1 through A.3, and B, and notify the Applicant of that
finding without the approval of the LDSS. However, should the Applicant want to
pursue enrollment, despite being notified of the Contractor’s finding, the Contractor
must transmit the application to the LDSS in accordance with B.6 of this subsection.

(ii) The Contractor also is permitted to advise the Applicant that she or he does not meet the
eligibility criteria identified in Article 1V. A.4-7 and C, and that the Contractor will
recommend denial of enrollment of the Applicant to the LDSS if the Applicant does not
choose to withdraw his or her application pursuant to B.10 of this subsection. Only the
LDSS may deny enrollment

6. The Applicant may choose to withdraw his or her application consistent with B.10 of this
Article. If the Applicant states a desire to pursue the application, the Contractor shall
transmit the completed enrollment application and assessment results to the LDSS and the
LDSS shall issue the determination of eligibility for enrollment to the Applicant and the
Contractor.

7. If the Contractor operates in a service area which encompasses more than one county and
the Contractor has knowledge that an Enrollee proposes to change residence from one
county to another within the service area, the Contractor must notify the original LDSS of
the pending move and must, upon the request of the receiving LDSS, provide a new
assessment of the Enrollee to the receiving LDSS. Continued enrollment is dependent upon
the approval of the receiving LDSS. (The counties of New York City are considered one
LDSS for the purposes of this provision.)

8. An individual Applicant’s decision to enroll shall be voluntary. The Contractor shall accept
applications and enrollment agreement forms in the order they are received, without

11



10.

selecting among forms and without regard to the capitation rate the Contractor will receive
for such person. The Contractor shall not discriminate against eligible Applicants on the
basis of health status or need for health care services.

The Contractor agrees to transmit the results of its assessment of the Applicant, as well all
other information deemed necessary by the LDSS relative to its enrollment of the Applicant
to the LDSS on a timely basis. This includes notification to the LDSS if the Contractor is
aware of the existence of duplicate Client Identification Numbers (CINS).

An Applicant may withdraw an application or enrollment agreement prior to the effective
date of enrollment by indicating his or her wishes orally or in writing. All withdrawals must
be acknowledged in writing to the Applicant by the Contractor.

Enrollment Process

The Contractor shall comply with enrollment procedures developed by the Contractor and
the LDSS and approved by the Department. Such written procedures shall address all aspects
of application processing and the LDSS audit process, consistent with the requirements of
4403-f of Public Health Law and shall contain the enroliment forms and other materials to be
used by the Contractor and submitted to the LDSS. The Contractor agrees to submit any
proposed material revisions to the approved enrollment procedures for Department approval
prior to implementation of the revised procedures.

The Contractor will notify enrollment referral sources, as appropriate, if the Applicant does
not enroll. The Contractor will also send a written confirmation to the Applicant if the
Applicant does not enroll in the plan.

The Contractor shall submit to the LDSS individually signed enrollment
agreements/attestations, completed assessment instruments as required by the Department,
a plan of care and any other necessary information on a timely basis, sufficient to enable
the LDSS to meet the enrollment timeframes identified in Section 4403-f of Public Health
Law.

An Enrollee shall be entitled to receive Covered Services as provided for herein as of the
effective date of enrollment in the Contractor’s Plan.

The Department will provide to the Contractor a WMS/eMedNY “Exception Report” for
any approved applications that are not accepted by WMS/eMedNY, when WMS/eMedNY
does not show the Applicant as Medicaid eligible.

The Contractor will request written permission from the Department to suspend enrollment
when the Contractor determines that it lacks access to sufficient or adequate resources to
provide or arrange for the safe and effective delivery of Covered Services to additional
Enrollees. Resumption of enrollment will occur only with Department approval, not to be
unreasonably delayed, after written notice from the Contractor that adequately describes
how the situation precipitating the suspension was corrected.
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2.

The Department may establish enrollment limits based either on a determination of
readiness or on limits established pursuant to Section 4403-f of Public Health Law.

The Department shall send copies of all notices regarding suspension and resumption of
enrollment to the LDSS.

The surplus amount (spend-down or NAMI amount) to be billed to an Enrollee by the
Contractor must be the amount for which the Enrollee is responsible as determined by the
LDSS. The method of collection of NAMI is subject to the terms of the Contractor’s
agreement with the Nursing Facility.

Disenrollment Policy and Process

Disenrollment Policy

(@)

(b.)

(c)

(d)

(e.)

The Contractor shall comply with disenrollment procedures developed by the
Contractor and the LDSS as approved by the Department. Such written procedures
shall address all aspects of disenrollment processing and the LDSS audit process,
consistent with the requirements of Section 4403-f of Public Health Law and shall
contain the disenrollment forms and materials used by the Contractor and the LDSS.
The Contractor agrees to submit any proposed material revisions to the procedures
for Department approval prior to implementation of the revised procedures.

The effective date of disenrollment shall be the first day of the month following the
month in which the disenrollment is processed through eMedNY .

Disenrollment may not be based in whole or in part on an adverse change in the
Enrollee’s health, or on the capitation rate payable to the Contractor. Disenrollment
may not be initiated because of the Enrollee’s high utilization of covered medical
services, diminished mental capacity, or uncooperative or disruptive behavior
resulting from his or her special needs except as may be established under subsection
5 (a) of this Section.

The Contractor shall continue to provide and arrange for the provision of covered
services until the effective date of disenrollment. The Department will continue to
pay capitation fees for an Enrollee until the effective date of disenroliment.

In consultation with the Enrollee, prior to the Enrollee’s effective date of
disenrollment, the Contractor shall make all necessary referrals to alternative services,
for which the plan is not financially responsible, to be provided subsequent to
disenrollment, when necessary, and advise the Enrollee in writing of the proposed
disenrollment date.

Enrollee-Initiated Disenrollment
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(@) An Enrollee may initiate voluntary disenrollment at any time for any reason upon
oral or written notification to the Contractor. The Contractor must provide written
confirmation to the Enrollee of receipt of an oral request and maintain a copy in the
Enrollee’s record. The Contractor shall attempt to obtain the Enrollee’s signature on
the Contractor’s voluntary disenrollment form, but may not delay the disenrollment
while it attempts to secure the Enrollee’s signature on the disenrollment form. The
effective date of disenrollment must be no later than the first day of the second
month after the month in which the disenroliment was requested.

(b.) An Enrollee who elects to join and/or receive services from another managed care
plan capitated by Medicaid, a hospice, a Home and Community Based Services
waiver program, OMRDD Day Treatment or a CMCM is considered to have initiated
disenrollment from the managed long-term care plan.

(c.) For Enrollees who have elected hospice, the Contractor shall continue to provide
medically necessary covered services during the month following admission to
hospice if:

i. the Enrollee requires services covered by the plan in addition to services provided
through hospice, and

ii. the Local Department of Social Services does not have sufficient time to act on
the Enrollee’s application to have those services provided on a fee-for-service
basis.

The Contractor must reevaluate its plan of care and coordinate service plans with the
hospice to avoid duplication and conflict. The effective date of disenrollment from
the plan must be no later than the first day of the second month after the month in
which the disenrollment was requested.

3. Contractor Initiated Disenrollment

(@) An involuntary disenrollment is a disenrollment initiated by the Contractor without
agreement from the Enrollee.

(b.) An involuntary disenrollment requires approval by the LDSS.

(c.) The Contractor agrees to transmit information pertinent to the disenrollment request
to the LDSS in sufficient time to permit the LDSS to effect the disenrollment
pursuant to the requirements of 42 CFR 438.56 (e)(1).

4. Reasons the Contractor Must Initiate Disenrollment

If an Enrollee does not request voluntary disenrollment, the Contractor must initiate
involuntary disenrollment within five (5) business days from the date:

(@) the Contractor knows the Enrollee no longer resides in the service area; or
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(b))

(c.)

(d)

(e.)
(f)

(9)

(h.)

the Enrollee has been absent from the service area for more than 60 consecutive
days. Prior to the effective date of the disenrollment the Contractor must arrange and
provide all necessary Covered Services, or

an Enrollee is hospitalized or enters an OMH, OMRDD or OASAS residential
program for 45 days or longer, or

an Enrollee clinically requires nursing home care but is not eligible for such care
under the Medicaid Program’s institutional rules, or

is no longer-eligible to receive Medicaid benefits, or

an Enrollee who is moving to a new LDSS in the Contractor’s service area is denied
continued enrollment by the new LDSS based on the Contractor’s assessment of
eligibility for continued enrollment as provided in this Article, or

an Enrollee is no longer eligible for nursing home level of care as determined at the
last comprehensive assessment of the calendar year using the assessment tool
prescribed by the Department, unless the Contractor, and the LDSS agree that
termination of the services provided by the Contractor could reasonably be expected
to result in the Enrollee being eligible for nursing home level of care (as determined
with the assessment tool prescribed by the Department) within the succeeding six-
month period. The Contractor shall provide the LDSS the results of its assessment
and recommendations regarding continued enrollment or disenrollment within five
(5) business days of the comprehensive assessment, or

the Contractor knows the Enrollee is incarcerated. The effective date of
disenrollment shall be the first day of the month following incarceration.

A Contractor May Initiate an Involuntary Disenrollment if:

(@)

(b.)

The Enrollee or the Enrollee’s family member or other person in the home engages
in conduct or behavior that seriously impairs the Contractor's ability to furnish
services to either that particular Enrollee or other Enrollees; provided, however, the
Contractor must have made and documented reasonable efforts to resolve the
problems presented by the individual. Consistent with 42 CFR 438.56(b), the
Contractor may not request disenrollment because of an adverse change in the
Enrollee's health status, or because of the Enrollee's utilization of medical services,
diminished mental capacity, or uncooperative or disruptive behavior resulting from
his or her special needs.

The Enrollee fails to pay for or make arrangements satisfactory to Contractor to pay
the amount, as determined by the LDSS, owed to the Contractor as
spenddown/surplus or Net Available Monthly Income (NAMI)) within thirty (30)
days after such amount first becomes due, provided that during that thirty (30) day
period Contractor first makes a reasonable effort to collect such amount, including
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making a written demand for payment, and advising the Enrollee in writing of
his/her prospective disenrollment.

(c.) The Enrollee knowingly fails to complete and submit any necessary consent or
release.

(d.) The Enrollee provides the Contractor with false information, otherwise deceives the
Contractor or engages in fraudulent conduct with respect to any substantive aspect
of his/her plan membership.

(e.) The Enrollee’s physician refuses to collaborate with the Contractor and Enrollee on
developing and implementing the plan of care. Collaboration by a physician means
the willingness to refer to network providers and write orders for covered services.
The Contractor must make and document reasonable efforts to collaborate with an
Enrollee’s physician.

. Enrollee Protections

The Contractor shall have and comply with Department-approved written policies and
procedures regarding internal grievances, grievance appeals and appeals processes, that are
consistent with the Department’s grievance, grievance appeals and appeals policies
contained in Appendix K of this Agreement. These include notifying Enrollees who
receive an adverse appeal resolution about their right to a Medicaid Fair Hearing and/or an
External Appeal, where applicable. The Contractor agrees to submit any proposed material
revisions to the approved policies and procedures for Department approval prior to
implementation of the revised policies and procedures.

The Contractor agrees to adopt and maintain arrangements satisfactory to the Department
to protect its Enrollees from incurring liability for payment of any fees that are the legal
obligation of the Contractor. To meet this requirement the Contractor must:

(a.) ensure that all contracts with providers prohibit the Contractor’s providers from
holding any Enrollee liable for payment of any fees that are the legal obligation of
the Contractor; and

(b.) indemnify the Enrollee for payment of any fees that are the legal obligation of the
Contractor for services furnished by providers that have been authorized by the
Contractor to serve such Enrollee, as long as the Enrollee follows the Contractor’s
rules for accessing services described in the approved member handbook.

The Contractor shall develop and implement written policies and procedures regarding
Enrollee rights which fulfill the requirements of 42 CFR 438.100 and applicable State law
and regulation.

The Contractor will distribute and otherwise make available information about Enrollee

rights contained in Appendix L of this Agreement to all Potential Enrollees, Applicants
and Enrollees.
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F. Quality Assurance and Performance Improvement Program

1. The Contractor must have a quality assurance and performance improvement program
which includes a health information system consistent with the requirements of 42 CFR
438.242, and a Department approved written quality plan for ongoing assessment,
implementation, and evaluation of overall quality of care and services. The Contractor
agrees to submit any proposed material revisions to the approved quality plan for
Department approval prior to implementation of the revised plan. The quality assurance and
performance improvement program must identify specific and measurable activities to be
undertaken by the Contractor. The Contractor’s written quality plan must meet the
requirements of Article 44 of Public Health Law and implementing regulations and address
the standards in 42 CFR 438.240 regarding quality assurance and performance
improvement and 42 CFR 438.242 regarding the health information system and the
following additional elements:

(a.) Board level accountability for overall oversight of program activities and review of
the QA/PI program, annual review and approval of the program by the board and
periodic feedback to the board on the review process by oversight committees.

(b.) Goals and objectives that provide a framework for quality assurance and
improvement activities, evaluation and corrective action. These goals and objectives
should be reviewed and revised periodically, and should be supported by data
collection activities which focus on clinical and functional outcomes, encounter and
utilization data, and client satisfaction data.

(c.) Standards for access, availability and continuity of service including, but not limited
to:

Q) length of time to respond to requests for referrals,

(i) timeliness of receipt of covered services,

(iti)  timeliness of implementation of care plan, and

(iv)  telephone consultation to assist Enrollees in obtaining health information and,
on a 24 hour basis, urgent care.

(d.) Quality indicators that are objective, measurable and related to the entire range of
services provided by the Contractor and which focus on potential clinical problem
areas (high volume service, high risk diagnoses or adverse outcomes). The
methodology should assure that all care settings (e.g. day center, nursing home and
in-home settings) will be included in the scope of the quality assurance and
performance improvement program.

(e.) A process to review the effectiveness of the Contractor’s ability to assess Enrollee’s

care needs, sustain the Enrollee’s informal supports, identify the Enrollee’s
treatment goals, assess effectiveness of interventions, evaluate adequacy and
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appropriateness of service utilization, including the social and environmental
supports, and amend the care delivery process, as necessary.

(f) Enrollee and caregiver involvement in quality assurance and performance
improvement activities and evaluation of satisfaction with services.

(9.) Establishment of a review committee(s) to:

(i) evaluate data collected pertaining to quality indicators, performance standards,
and client satisfaction;

(i) make recommendations to the board regarding the process and outcomes of the
quality assurance and performance improvement program, and

(iit) provide input related to processes to evaluate ethical decision-making
including end-of-life issues.

(h.) Policies and procedures of the review committee should:

0] define qualifications of individuals participating on the committee(s);

(i) include a method for identifying, selecting and reviewing data and
information to be used in the quality assurance and performance
improvement program;

(iii)  integrate the findings of the grievance and appeals process;

(iv)  define a process for recommending appropriate action to resolve problems
identified as part of quality assurance and improvement activities, including
providing feedback to appropriate staff and subcontractors; for monitoring
effectiveness of corrective actions taken; and for reporting QA/PI findings to
the board on at least an annual basis; and

(v) incorporate review of the care delivery process to include appropriate
clinical professionals and paraprofessionals as well as non-clinical staff, as
appropriate.

The Contractor agrees to cooperate with any external quality review conducted by or at the
direction of the Department.

Marketing

The Contractor shall conduct marketing activities for Potential Enrollees consistent with
42 CFR 438.104, applicable State Law and its implementing regulation.

Marketing materials include any information produced by or on behalf of the Contractor
that references managed long-term care concepts, is intended for general distribution and is
produced in a variety of print, broadcast and direct marketing mechanisms.

The Contractor shall comply with a marketing plan which has received written prior
approval by the Department. If there are any material changes to the marketing plan, they
must be submitted to the Department before implementation. The marketing plan shall
describe marketing and enrollment goals, the specific activities to be undertaken to achieve
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the enrollment goals and identify the personnel who will carry out the marketing functions.
The marketing plan should address each of the following:

(@)

(b.)

()

(d)

(e)

(f)

(9.

(h.)

(i.)

(.)

a description of how the Contractor will distribute marketing material in its service
area approved by the Department;

a listing and copies of the specific marketing formats to be used ( e.g. radio
announcements, letters, posters, brochures, handbooks) and the forums for
distribution or presentation (e.g. health fairs, provider offices, community events);

evidence that the material is written in 12 point tyEe at a minimum and prose written
in clear, simple, understandable language at the 4™ to 6" grade reading level;

a description of how the Contractor will market to Potential Enrollees who speak
other than English as a primary language;

the methods of making alternate formats available to persons who are visually and
hearing impaired,;

the method and timetable for updating and disseminating the list of Participating
Providers available to Potential Enrollees;

a description of how the Contractor will assure that its Participating Providers
comply with these provisions;

a discussion as to if or how the Contractor plans to provide nominal gifts for the
target population;

a description of the personnel qualifications, the training content, methods and
mechanisms for evaluation, supervision and reimbursement of marketing personnel;
and

a description of the methods to be used by the Contractor to monitor and assure
compliance with the approved marketing plan.

4. The Contractor shall conduct marketing activities consistent with the following provisions:

(@)

(b.)

(c)

The Contractor may use radio, television, billboards, newspapers, leaflets,
brochures, the Internet, yellow page advertisements, letters, posters and verbal
presentations by marketing representatives as well as health fairs and other
appropriate events to market its product.

The Contractor shall not mislead, confuse, defraud Potential Enrollees or
misrepresent itself, the State or the Centers for Medicare and Medicaid Services.

The Contractor shall not use a health assessment form or other means to select
among otherwise eligible Applicants.
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(d.) The Contractor may distribute marketing materials in local community centers,
pharmacies, hospitals, nursing homes, home care agencies, doctors’ offices and
other areas where Potential Enrollees are likely to gather or receive long-term care
services.

(e.) The Contractor may conduct marketing activities at provider sites only with the
permission of the provider.

(f) The Contractor may not directly or indirectly engage in door to door, telephone or
other “Cold Call” marketing activities.

(9.) The Contractor shall ensure, through its agreements with subcontractors, compliance
with the provisions of this Section.

(h.) The Contractor shall, with the consent of Potential Enrollees, provide for the
participation of family members and other informal caregivers during marketing
encounters.

(i.)  The Contractor, in its marketing materials, shall offer only benefits or services that
are clearly specified in this Contract and available for the full contract period being
marketed.

(J.)  The Contractors shall not offer monetary incentives to Medicaid recipients to join
the plan. Nominal gifts of no more than $5.00 fair market value may be offered as
part of promotional activities to stimulate interest in the plan as long as such gifts
are made available to everyone regardless of whether they enroll.

(k.) Marketing representatives shall be trained in the concepts of managed long-term
care and all facets of the plan using the subject outline of the member handbook as a
minimal basis for the training curriculum.

(I) The Contractor shall not offer financial and other kinds of incentives to marketing
representatives based on the number of Medicaid recipients a representative has
enrolled in the program.

(m.) The Contractor may not seek to influence enrollment in conjunction with the sale or
offering of any private insurance.

All written materials used in carrying out the functions of this Section, including but not
limited to marketing materials, the enrollment agreement and attestation, and the member
handbook, must be reviewed and approved by the Department prior to use. The Contractor
shall comply with all requests from the Department for periodic reports on the
performance of the Contractor’s responsibilities pursuant to this Section. The Contractor
shall submit these reports within thirty (30) days of receiving the request from the
Department.
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H. Information For Potential Enrollees, Applicants and Enrollees

1. The Contractor shall provide information to all Potential Enrollees, Applicants and
Enrollees consistent with 42CFR 438.10, applicable State Law and its implementing
regulation, and Appendix M of this Agreement.

2. The Contractor must submit to the Department for prior approval a description of how the
Contractor will provide information and annual notification to its Enrollees as required by
this Section, including:

(a.) evidence that the material is written in 12 point tyFE)e at a minimum and prose written
in clear, simple, understandable language at the 4™ to 6™ grade reading level;

(b.) the methods the Contractor will use to provide information to Applicants and
Enrollees who speak other than English as a primary language;

(c.) the methods of making alternate formats available to persons who are visually and
hearing impaired; and

(d.) the method and timetable for updating and disseminating the list of Participating
Providers.

3. The Contractor shall provide Potential Enrollees, Applicants and Enrollees information
consistent with the following provisions.

(a.) The Contractor shall comply with the Department’s requirements for language and
format standards for information pursuant to 42CFR 438.10 (c) and (d).

(b.) The Contractor shall provide the member handbook and the provider network to all
Applicants prior to enrollment and to Enrollees.

(c.) The Contractor shall give Enrollees prior written notice of significant changes to the
information identified in subsection H (3)(b) of this Section. Such notice shall be at
least thirty (30) days prior to the effective date of the change pursuant to 42 CFR
438.10(f)(4).

(d.) The Contractor shall annually notify Enrollees in writing of their disenrollment
rights and their right to request the information specified in 42CFR 438.10 (f) (6)

and (g).

4. The Contractor shall obtain a signed attestation from each Applicant/Enrollee that the
Applicant/Enrollee has:

(a.) received a member handbook which included the rules and responsibilities of plan
membership and which expressly delineates covered and non-covered services;
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(b.) agreed to the terms and conditions for plan enrollment stated in the member
handbook;

(c.) understood that enrollment in the Contractor’s plan is voluntary;

(d.) received a copy of the Contractor’s current provider network listing and
agreed to use network providers for covered services, and

(e.) has been advised of the projected date of enroliment.
I. Member and Provider Services
1. The Contractor is responsible to provide the following member services

(a.) explaining the Contractor’s rules for obtaining services and assisting Enrollees in
making appointments;

(b.) fielding and responding to Enrollee questions and grievances, and advising Enrollees
of the prerogative to complain to the SDOH and/or LDSS at any time;

(c.) clarifying information in the member handbook for Enrollees;

(d.) advising Enrollees of the Contractor’s grievance and appeals system, the service
authorization process, and Enrollee’s rights to a fair hearing and/or external review;

(e.) accommodating Applicants and Enrollees who require language translation and
communications assistance;

(f.) conducting post enrollment orientation activities, including orientation of Enrollees,
Enrollees’ families or representatives, employees, management principles and
operating practices;

(9.) health promotion and wellness initiatives; and

(h.) assisting Enrollees with the renewal of their Medicaid benefits.

2. The Contractor shall develop and implement written procedures and protocols to assure that
member and provider services are provided in a manner that is responsive to cultural
considerations and specific needs of its Enrollees.

J. Care Management

1. Care management entails the establishment and implementation of a written care plan and

assisting enrollees to access services authorized under the care plan. Care management
includes referral to and coordination of other necessary medical, and social, educational,
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psychosocial, financial and other services of the care plan irrespective of whether such
services are covered by the plan.

The Contractor shall comply with policies and procedures consistent with 42 CFR 438.210,
Article 49 of the PHL, 10 NYCRR Part 98 and Appendix K of this Agreement that have
received prior written approval from the Department. The Contractor agrees to submit any
proposed material revisions to the approved coverage and authorization of services policies
and procedures for Department approval prior to implementation of the revised procedures.

The Contractor shall have and comply with written policies and procedures for care
management consistent with the coordination and continuity requirements of 42CFR
438.208.

The Contractor’s care management system shall ensure that care provided is adequate to
meet the needs of individual Enrollees and is appropriately coordinated, and shall consist of
both automated information systems and operational policies and procedures.

A comprehensive reassessment of the Enrollee and a plan of care update shall be performed
as warranted by the Enrollee’s condition but in any event at least once every six (6) months.

The Contractor shall develop a care management system consistent with the following
provisions:

(@) The Contractor shall arrange for health care professionals, as appropriate (such as
physicians, nurses, social workers, therapists) to provide care management services
to all Enrollees. An interdisciplinary team may provide care management.

(b.) Care management services include, but are not limited to:

0] initial assessments of Enrollees;

(i) reassessments of Enrollees;

(iii)  management of covered services and coordination of covered services with
non-covered services and services provided by other community resources
and informal supports;

(iv)  development of individual care plans, in consultation with the Enrollee and
her/his informal supports, specifying health care goals, the types and
frequency of authorized covered services and non-covered services and
supports necessary to maintain the care plan;

(v) monitoring the progress of each Enrollee to evaluate whether the covered
services provided are appropriate and in accord with the care plan; and

(vi)  evaluating whether the care plan continues to meet the Enrollee’s needs.

(c.) The care management system includes processes for:

() generating and receiving referrals among providers;
(i) sharing clinical and treatment plan information;
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(i)  obtaining consent to share confidential medical and treatment plan
information among providers consistent with all applicable state and federal
law and regulation;

(iv)  providing Enrollees with written notification of authorized services;

(v) enlisting the involvement of community organizations that are not providing
covered services, but are otherwise important to the health and well-being of
Enrollees, and

(vi)  assuring that the organization of and documentation included in the care
management record meet all applicable professional standards.

(d.) The care management system requires care managers to have access to participating
medical and social services professionals and para-professionals who on a routine
basis provide direct care and services as required by the Enrollee’s status.

K. Advance Directives

The Contractor must provide all directives and information to Enrollees with respect to their
rights under New York State Public Health Law Articles 29-B and 29-C. The Contractor shall,
in compliance with 42CFR 438.6(i) and 422.128, maintain written policies and procedures for
advance directives and provide written information to Enrollees with respect to their rights
under New York State Public Health Law Articles 29-B and 29-C to formulate advance
directives and of the Contractor’s policies regarding the implementation of such rights. The
Contractor shall include in such written notice to the Enrollee materials relating to Advance
Directives and health care proxies as specified in 10 NYCRR 98-1.14 (f) and 700.5.

L. Duplicate CINs

The Contractor, within five (5) business days of identifying cases where a person may be
enrolled in the Contractor’s managed long-term care plan under more than one Client
Identification Number (CIN), or has knowledge of an Enrollee with more than one active CIN,
must convey that information in writing to the LDSS.

Notwithstanding the foregoing, the SDOH always has the right to recover MCO premiums paid

for persons who have concurrent enrollment in one or more MCO products under more than
one Client Identification Number (CIN).
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ARTICLE VI

PAYMENT

A. Capitation Payments

1.

Compensation to the Contractor shall consist of a monthly capitation payment for each
Enrollee.

In compliance with Section 4403-f of NYS Public Health Law, monthly capitation rates
shall reflect savings to both state and local governments when compared to costs which
would be incurred by such programs if Enrollees were to receive comparable health and
long-term care services on a fee-for-service basis in the geographic region for which
services are provided.

The monthly Capitation Rates are attached hereto as Appendix H and shall be deemed
incorporated into this Contract without further action by the parties.

The monthly capitation payment to the Contractor shall constitute full and complete
payments to the Contractor for all services that the Contractor provides pursuant to this
Contract.

Capitation Rates shall remain in effect until such time as modifications are made pursuant
to Sections B and C of this Article.

Modification of Rates during Contract Period

Any technical modification to Capitation Rates, during the term of the Contract as agreed
to by the Contractor, including but not limited to changes in Premium Groups, shall be
deemed incorporated into this Contract without further action by the parties upon approval
of such modifications by the Department.

Any other modification to Capitation Rates, as agreed to by the Department and the
Contractor during the term of the Contract shall be deemed incorporated into this Contract
without further action by the parties upon approval of such modifications by the
Department and the State Division of the Budget.

In the event that the Department and the Contractor fail to reach agreement on
modifications to the monthly Capitation Rates, the Department will provide formal written
notice to the Contractor of the amount and effective date of the modified Capitation Rates
approved by the State Division of the Budget. The Contractor shall have the option of
terminating this Contract if such approved modified Capitation Rates are not acceptable.
In such case, the Contractor shall give written notice to the Department and the Local
Department of Social Services within thirty (30) days of the date of the formal written
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4.

notice of the modified Capitation Rates from the Department specifying the reasons for
and effective date of termination. The effective date of termination shall be ninety (90)
days from the date of the Contractor's written notice, unless the Department determines
that an orderly disenrollment to Medicaid fee-for-service or transfer to another managed
long-term care plan can be accomplished in fewer days. The terms and conditions in the
Contractor’s phase-out plan specified in Article | must be accomplished prior to
termination. During the period commencing with the effective date of the Department’s
modified Capitation Rates through the effective date of termination of the Contract, the
Contractor shall have the option of continuing to receive capitation payments at the
expired Capitation Rates or at the modified Capitation Rates approved by the Department
and the State Division of the Budget for the rate period.

If the Contractor fails to exercise its right to terminate in accordance with this Section, then
the modified Capitation Rates, approved by the Department and the State Division of the
Budget, shall be deemed incorporated into this Contract without further action by the
parties as of the effective date of the modified Capitation Rates as established by the
Department and approved by the State Division of the Budget.

Rate-Setting Methodology

Capitation rates shall be determined prospectively and shall not be retroactively adjusted to
reflect actual Medicaid fee-for-service data or Contractor experience for the time period
covered by the rates. Capitated rates shall be certified to be actuarially sound in accordance
with 42 CFR §438.6(c).

Notwithstanding the provisions set forth in Section C.1 above, the Department reserves the
right to terminate this Agreement, in its entirety pursuant to Article 1 Section C of this
Contract, upon determination by the Department that the aggregate monthly Capitation
Rates are not cost effective pursuant to subsection 4403-F of Public Health Law.

D. Payment of Capitation

1.

The monthly capitation payment for each Enrollee is due to the Contractor from the
Effective Date of Enrollment until the Effective Date of Disenrollment of the Enrollee or
termination of this Contract, whichever occurs first. The Contractor shall receive a full
month's capitation payment for the month in which disenrollment occurs. The Roster
generated by the Department, along with any modification communicated electronically or
in writing by the Department or the LDSS prior to the end of the month in which the
Roster is generated, shall be the enrollment list for purposes of eMedNY premium billing
and payment. The Contractor and the LDSS may develop protocols for the purpose of
resolving roster discrepancies that remain unresolved beyond the end of the month.

Upon receipt by the fiscal agent of a properly completed claim for monthly capitation
payments submitted by the Contractor pursuant to this Contract, the fiscal agent will
promptly process such claim for payment through eMedNY and use its best efforts to
complete such processing within thirty (30) business days from date of receipt of the claim
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by the fiscal agent. Processing of Contractor claims shall be in compliance with the
requirements of 42 CFR 447.45. The fiscal agent will also use its best efforts to resolve
any billing problem relating to the Contractor's claims as soon as possible. In accordance
with Section 41 of the State Finance Law, the State and LDSS shall have no liability under
this Contract to the Contractor or anyone else beyond funds appropriated and available for
payment of Medical Assistance care, services and supplies.

E. Denial of Capitation Payments

In the event that CMS denies payment for new or existing Enrollees based upon a
determination that the Contractor failed to comply with federal statutes and regulatory
requirements, the Department will deny capitation payments to the Contractor for the same
Enrollees for the period of time for which CMS denies payment.

F. Department Right to Recover Premiums

1. The parties acknowledge and accept that the Department has a right to recover premiums

paid to the Contractor for Enrollees listed on the monthly roster who are later determined, for
the entire applicable payment month, to have been incarcerated; to have moved out of the
Contractor’s service area; or to have died. In any event, the State may only recover premiums
paid for Medicaid Enrollees listed on a roster if it is determined by the Department that the
Contractor was not at risk for provision of medical services for any portion of the payment
period. Notwithstanding the foregoing, the Department always has the right to recover
duplicate premiums paid for persons enrolled under more than one Client Identification
Number (CIN) in the Contractor’s managed long term care plan whether or not the
Contractor has made payments to providers. All recoveries will be made pursuant to
Guidelines developed by the State.

The parties acknowledge and accept that the Department has the right to recover premiums
paid to the Contractor for Enrollees listed on the monthly roster where the Contractor has
failed to initiate involuntary disenrollment in accordance with the timeframes and
requirements contained in Section D.4.(b)-(g) of Article V. The Department may recover the
premiums effective on the first day of the month following the month in which the
Contractor was required to initiate the involuntary disenrollment.

G. Third Party Health Insurance Determination

1.

Point of Service (POS)

The Contractor will make diligent efforts to determine whether Enrollees have third party
health insurance (TPHI). The LDSS is also responsible for making diligent efforts to
determine if Enrollees have TPHI and to maintain third party information on the
WMS/eMedNY Third Party Resource System. If TPHI coverage is known at the POS, the
Plan shall use the TPHI information to coordinate benefits (e.g., alert the provider and ask
them to bill the TPHI that should be primary to the Plan).
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The Contractor shall make good faith efforts to coordinate benefits and must inform the
LDSS of any known changes in status of TPHI insurance eligibility within five (5) business
days of learning of a change in TPHI. The Contractor may use the Roster as one method to
determine TPHI information.

2. Post Payment and Retroactive Recovery

The State, and/or its vendor, will also be vested with the responsibility to collect any
reimbursement for Benefit Package services obtained from TPHI. In no instances may an
Enrollee be held responsible for disputes over these recoveries. A recovery shall not
exceed the encounter data paid claim amount.

The State will continue to identify available TPHI and post this information to the
eMedNY System. The TPHI information will appear on the Contractor’s next roster and
TPHI file. The Contractor will have six months from the later of the date the TPHI has
been posted (eMedNY transaction date) or the Contractor’s claim payment date to pursue
any recoveries for medical services. All recoveries outside this period will be pursued by
the State.

For State-initiated and State-identified recoveries, the State will direct providers to refund
the State directly. In those instances where the provider adjusted the recovery to the
Contractor in error, the Contractor will refund the adjusted recovery to the State.

3. TPHI Reporting

The Contractor shall report TPHI activities through the Medicaid Encounter Data System
(MEDS) and Medicaid Managed Care Operating Report (MMCOR) in accordance with
instructions provided by SDOH. To prevent duplicative efforts, the Contractor shall, on a
quarterly basis, share claim specific TPHI disposition (paid, denied, or recovered)
information with the State.

H. Other Insurance and Settlements

The Contractor is not allowed to pursue cost recovery against personal injury awards or
settlements that the Enrollee has received. Any recovery against these resources is to be
pursued by the Medicaid program and the Contractor cannot take action to collect these funds.
Pursuit of Worker’s Compensation benefits and No-fault Insurance by the Contractor is
authorized, to the extent that they cover expenses incurred by the Contractor.

I. Contractor Financial Liability

The Contractor shall not be financially liable for any services rendered to an Enrollee prior to
his or her effective date of enroliment or subsequent to disenroliment.

J. Spenddown and Net Available Monthly Income
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Capitation rates are adjusted to exclude Enrollee spenddown and NAMI as determined by the
Local Department of Social Services. The surplus amount (spend down or NAMI amount) to be
billed to an Enrollee by the Contractor must be the amount for which the Enrollee is
responsible as determined by the LDSS. The method of collection of NAMI is subject to the
terms of Contractor’s agreement with the Nursing Facility. The Contractor’s inability to collect
funds from Enrollees will not change the plan’s spenddown or NAMI adjustment. The
Contractor shall report the gross amount of spenddown and NAMI for each Enrollee in
accordance with the timeframes and in the format prescribed by the Department.

K. No Recourse Against Enrollees

Except for the rates and payments provided for in this Contract, the Contractor hereby agrees
that in no event, including but not limited to nonpayment by the Medicaid agency, insolvency
of the Contractor, loss of funding for this program, or breach of this Contract, shall the
Contractor or a subcontractor bill, charge, collect a deposit from, seek compensation,
remuneration, or reimbursement from, or have any recourse against any Enrollee or person
acting on his behalf for covered services furnished in accordance with this Contract.

This Section K. shall not prohibit the Contractor or the subcontractors as specified in their
agreements from billing for and collecting any applicable surplus amounts, Net Available
Monthly Income (NAMI), Medicare billable expenses, commercial insurance, worker’s
compensation benefits, no-fault insurance, and coordination of benefit amounts. This Section
K. supersedes any oral or written contrary agreement now existing or hereinafter entered into
between the Contractor and any Enrollee or persons acting on his behalf. This provision shall
survive termination of this Contract for any reason.

L. Notification Requirements to LDSS Regarding Enrollees

1. The Contractor agrees to notify the LDSS in writing when an Enrollee with a monthly
spenddown is admitted to an inpatient facility so the spenddown can be recalculated and a
determination made regarding the amount, if any, of the spenddown owed to the inpatient
facility. The notification will include the Enrollee’s name, Medicaid number, hospital
name and other information as directed by the Department.

2. The Contractor agrees to notify the LDSS in writing prior to admission of an Enrollee to a
nursing facility, to allow Medicaid eligibility to be redetermined using institutional
eligibility rules. The notification will include the Enrollee’s name, Medicaid number,
nursing facility name and other information as directed by the Department. If such an
Enrollee is determined by the LDSS to be ineligible for Medicaid nursing facility services,
the LDSS shall notify the Contractor of such determination.

M. Contractor’s Fiscal Solvency Requirements

The Contractor, for the duration of this Agreement, shall remain in compliance with all
applicable state requirements for financial solvency for MCOs participating in the Medicaid
Program. The Contractor shall continue to be financially responsible as defined in PHL
84403(1)(c) and shall comply with the contingent reserve fund and escrow deposit
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requirements of 10 NYCRR Part 98 and must meet minimum net worth requirements
established by the Department and the State Insurance Department. The Contractor shall make
provision, satisfactory to the Department, for protections for the Department and the Enrollees
in the event of MCO or subcontractor insolvency, including but not limited to, hold harmless
and continuation of treatment provisions in all provider agreements which protect the
Department and Enrollees from costs of treatment and assures continued access to care for
Enrollees.
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ARTICLE VII

CONTRACTOR RELATIONSHIP WITH SUBCONTRACTORS

A. Subcontractor/Provider Relations

1.

Pursuant to 42 CFR 438.206, the Contractor must maintain a network of appropriate
providers that is supported by written agreements and is sufficient to provide adequate
access to all services covered under the Contract.

The Contractor agrees to comply with applicable sections of New York State Public Health
Law and regulation regarding subcontract requirements, provider relations and termination
and federal requirements at 42CFR 434.6 and 438.6(1) regarding required subcontract
provisions, 438.12 regarding provider discrimination prohibitions, 438.102 regarding
provider-Enrollee  communications, 438.214 regarding provider selection, 438.230
regarding subcontractual relationships and delegation.

Provider Services
The Contractor is responsible to provide the following provider services:

(a.) assisting providers with prior authorization and referral protocols;
(b.) assisting providers with claims payment procedures;

(c.) fielding and responding to provider questions and complaints;

(d.) orientation of providers and subcontractors to program goals, and.
(e.) provider training to improve integrations and coordination of care.

Full Responsibility Retained

Notwithstanding any relationship(s) that the Contractor may have with subcontractors, the
Contractor shall maintain full responsibility for adhering to and otherwise fully complying
with all applicable laws and regulations, this Contract, all standards and procedures
approved by the Department for the plan and the written instructions of the Department.

The Contractor shall oversee and is accountable to the Department for all functions and
responsibilities that are described in this Contract.

The Contractor may only delegate activities or functions to a subcontractor in a manner
consistent with requirements set forth in this Contract, 42CFR 434 and 438 and applicable
State law and regulations.

The Contractor may only delegate management responsibilities as defined by State

regulation by means of a Department approved management services agreement. Both the
proposed management services agreement and the proposed management entity must be
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approved by the Department pursuant to the provisions of 10 NYCRR 98-1.11 before any
such agreement may be implemented.

Required Provisions

The Contractor shall enter into subcontracts only with subcontractors who are in
compliance with all applicable State and federal licensing, certification, and other
requirements, who are generally regarded as having a good reputation and who have
demonstrated capacity to perform the needed contracted services. All subcontracts must
meet the requirements of this Contract and applicable State and federal laws and
regulations.

Subcontracts shall require the approval of the Department as set forth in PHL 4402 and in
10 NYCRR Part 98.

The Contractor shall impose obligations and duties on its subcontractors, including its
Participating Providers, that are consistent with this Contract, and that do not impair any
rights accorded to the Department or DHHS.

No subcontract, including any provider subcontract, shall limit or terminate the
Contractor’s duties and obligations under this Contract.

Nothing contained in this Contract between the Department and the Contractor shall create
any contractual relationship between any subcontractor of the Contractor, including
Participating Providers, and the Department.

. Any subcontract entered into by the Contractor shall fulfill the requirements of 42 CFR
Part 434 and 438 that are appropriate to the service or activity delegated under such
subcontract.

The Contractor shall also ensure that, in the event the Contractor fails to pay any
subcontractor, including any Participating Provider, in accordance with the subcontract or
provider agreement, the subcontractor or Participating Provider will not seek payment
from the Department, the Enrollees, or their eligible dependents.

No contract between the Contractor and a health care provider shall contain any clause
purporting to transfer to the health care provider, other than a medical group, by
indemnification or otherwise, any liability relating to activity, actions or omissions of the
Contractor as opposed to those of the health care provider.

. All subcontracts with providers of covered services (including management agreements, if
applicable), shall include the following provisions:

(@) Any services or other activities performed by a subcontractor in accordance with a
contract between the subcontractor and the Contractor will be consistent and comply
with the Contractor’s obligations under this Contract and applicable state and
federal laws and regulations.
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(b.)

(c)

(d)

(e.)

(f)

(9)

(h.)

A provision that the Contractor will provide, no less than thirty (30) days prior to
implementation, any new rules or policies and procedures regarding quality
improvement, service authorizations, member appeals and grievances and provider
credentialing, or any changes thereto, to a provider of covered services that is a
subcontractor.

No provision of the subcontract is to be construed as contrary to the provisions of
Article 44 of the Public Health Law and implementing regulations to the extent they
do not conflict with federal law and 42 CFR Parts 434 and 438.

Specific delegated activities and reporting responsibilities, including the amount,
duration and scope of services to be provided.

Satisfactory remedies, including termination of a subcontract when the Department
or the Contractor determines that such parties have not performed adequately which
includes but is not limited to egregious patient harm, significant substantiated
complaints, submitting claims to the plan for services not delivered, and refusal to
participate in the plan‘s quality improvement program.

Provision for ongoing monitoring of the subcontractor’s compliance with the
subcontract by the Contractor. Such monitoring provision shall specify requirements
for corrective action, revocation of the subcontract or imposing sanctions if the
subcontractor’s performance is inadequate.

Specification that either:

(i.)  the credentials of affiliated professionals or other health care providers will
be reviewed directly by the Contractor; or

(ii.)  the credentialing process of the subcontractor will be reviewed and approved
by the Contractor and the Contractor must audit the credentialing process on
an ongoing basis.

A procedure for the resolution of disputes between the Contractor and its
subcontractors, or providers. Any and all such disputes shall be resolved using the
Department’s interpretation of the terms and provisions of this Contract, and
portions of subcontracts executed hereunder that relate to services pursuant to this
Contract. If a subcontract provides for arbitration or mediation, it shall expressly
acknowledge that the Commissioner of the Department of Health is not bound by
arbitration or mediation decisions. Arbitration or mediation must occur within New
York State, and the subcontract shall provide that the Commissioner will be given
notice of all issues going to arbitration or mediation, and copies of all decisions.
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(i.) A provision specifying how the subcontractor shall participate in the Contractor’s
quality assurance, service authorization and grievance and appeals processes, and
the monitoring and evaluation of the Contractor’s plan.

() A provision specifying how the subcontractor will insure that pertinent contracts,
books, documents, papers and records of their operations are available to the
Department, HHS, Comptroller of the State of New York, Comptroller General of
the United States and/or their respective designated representatives, for inspection,
evaluation and audit, through six years from the final date of the subcontract or from
the date of completion of any audit, whichever is later.

10. The Contractor agrees to comply with Section 3224-a of State Insurance Law pertaining to
prompt payment to providers of covered services.

D. List of Covered Services and Subcontractors

1. The Contractor shall provide documentation to demonstrate capacity to serve the expected
enrollment in its service area. The documentation shall be at such time and in such format
specified by the Department and shall comply with the requirements of 42CFR 438.207
and applicable sections of State law and implementing regulations.

2. Provider services subcontracts and material amendments thereto shall require the approval
of the Department as set forth in Public Health Law 4402 and 10 NYCRR Part 98.

3. Any addition to or deletion from the network of providers shall be communicated in
writing to the Department by the Contractor, on a quarterly basis.

E. Provider Termination Notice

The Contractor shall provide the Department at least sixty (60) days notice prior to the
termination of any subcontract, the termination of which would preclude an Enrollee’s access
to a covered service by provider type under this Contract, and specify how services previously
furnished by the subcontractor will be provided. In the event a subcontract is terminated on
less than sixty (60) days notice, the Contractor shall notify the Department immediately but in
no event more than seventy-two (72) hours after notice of termination is either issued or
received by the Contractor.

F. Recovery of Overpayments to Providers

Consistent with the exception language in Section 3324-b of the Insurance Law, the Contractor
shall have and retain the right to audit participating providers' claims for a six year period from
the date the care, services or supplies were provided or billed, whichever is later, and to recoup
any overpayments discovered as a result of the audit. This six year limitation does not apply to
situations in which fraud may be involved or in which the provider or an agent of the provider
prevents or obstructs the Contractor's auditing.
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B.

ARTICLE VIII
RECORDS REPORTING AND CERTIFICATION REQUIREMENTS

Maintenance of Contractor Performance Records, Records Evidencing Enrollment
Fraud and Documentation Concerning Duplicate CINs

The Contractor shall maintain a health information system that collects, analyzes,
integrates and reports data that meets the requirements of 42 CFR 438.242 and Article 44
of the Public Health Law.

The Contractor agrees to maintain for each Enrollee a care management record. The
Contractor shall maintain, and shall require its subcontractors to maintain:

(a.) appropriate records related to services provided to Enrollees;

(b.) all financial records and statistical data that the LDSS, the Department and any other
authorized governmental agency may require including books, accounts, journals,
ledgers, and all financial records relating to capitation payments, third party health
insurance recovery, and other revenue received, any reserves related thereto and
expenses incurred under this Contract;

(c.) appropriate financial records to document fiscal activities and expenditures,
including records relating to the sources and application of funds and to the capacity
of the Contractor or its subcontractors, including its Participating Providers, if
relevant, to bear the risk of potential financial losses;

(d.) all documents concerning enrollment fraud or the fraudulent use of any CIN; and

(e.) all documents concerning duplicate CINSs.

Credentials for subcontractors and providers used by subcontractors shall be maintained on
file by or in a manner accessible to the Contractor and furnished to the Department, upon
request.

Maintenance of Financial Records and Statistical Data

The Contractor shall maintain all financial records and statistical data according to generally
accepted accounting principles and/or Statutory accounting principles where applicable.

C. Access to Contractor Records

The Contractor shall provide the LDSS, the Department, The Comptroller of the State of New
York, the Attorney General of the State of New York, DHHS, the Comptroller General of the
United States, and their authorized representatives with access to all records relating to
Contractor performance under this Contract for the purposes of examination, audit, and copying
(at reasonable cost to the requesting party) of such records. The Contractor shall give access to
such records on two (2) business days prior written notice, during normal business hours,
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unless otherwise provided or permitted by applicable laws, rules, or regulations.
Notwithstanding the foregoing, when records are sought in connection with a “fraud” or
“abuse” investigation, as defined respectively in 10 NYCRR 898.1.21(a)(1) and (a)(2), all costs
associated with the production and reproduction shall be the responsibility of the Contractor.

D. Retention Periods

The Contractor shall preserve and retain all records relating to Contractor performance under
this Contract in readily accessible form during the term of this Contract and for a period of six
(6) years thereafter. All provisions of this Contract relating to record maintenance and audit
access shall survive the termination of this Contract and shall bind the Contractor until the
expiration of a period of six (6) years commencing with termination of this Contract or if an
audit is commenced, until the completion of the audit, whichever occurs later.

E. Reporting Requirements

1. The Contractor shall be responsible for fulfilling the reporting requirements of this
Contract. Reports shall be filed in a format specified by the Department and according to
the time schedules required by the Department.

2. The Contractor shall furnish all information necessary for the Department to assure
adequate capacity and access for the enrolled population and to demonstrate administrative
and management arrangements satisfactory to the Department. The Contractor shall submit
periodic reports to the Department in a data format and according to a time schedule
required by the Department to fulfill the Department’s administrative responsibilities under
Section 4403-f of Article 44 of Public Health law and other applicable State and federal
laws or regulations. Reports may include but are not limited to information on: availability,
accessibility and acceptability of services; enrollment; Enrollee demographics;
disenrollment; Enrollee health and functional status (including the Semi-Annual
Assessment of Members (SAAM) data set or any other such instrument the Department
may request); service utilization; encounter data, Enrollee satisfaction; marketing;
grievance and appeals; and fiscal data. The Contractor shall promptly notify the
Department of any request by a governmental entity or an organization working on behalf
of a governmental entity for access to any records maintained by the Contractor or a
subcontractor pursuant to this Contract.

3. The Contractor shall submit the following specific reports to the Department.
(@) Annual Financial Statements:
In accordance with Part 98-1.16, the Contractor shall file in duplicate with both the
Commissioner and the Superintendent of the Department of Insurance (SID) a
financial statement each year in the form prescribed by the Commissioner known as

the Medicaid Managed Care Operating Report (MMCOR). The MMCOR shows the
condition at last year-end and contains the information required by Section 4408 of
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(b.)

(c)

(d)

(e)

the Public Health Law. The due date for annual statements shall be April 1 following
the report closing date.

(b.) Quarterly Financial Statements:

The Contractor shall submit Quarterly Financial Statements to the Department and
SID. The due date for quarterly reports shall be forty-five (45) days after the end of
the calendar quarter.

Other Financial Reports:

Contractor shall submit financial reports, including certified annual financial
statements, and make available documents relevant to its financial condition to the
Department and SID in a timely manner as required by State laws and regulations
including but not limited to Public Health Law § 4403-f, 4404 and 4409, Title 10
NYCRR § 98-1.11, 98-1.16, and 98-1.17 and applicable Insurance Law 8§ 304, 305,
306, and 310.

Encounter Data:

The Contractor shall prepare and submit encounter data on a monthly basis to
Department through its designated fiscal agent. Each provider is required to have a
unique identifier.  Submissions shall be comprised of encounter records or
adjustments to previously submitted records which the Contractor has received and
processed from provider encounter or claim records of any contracted or directly
provided services rendered to the Enrollee in the current or any preceding months.
Monthly submissions must be received by the fiscal agent in accordance with the
time frames specified in the MEDS Il data dictionary on the Health Provider
Network (HPN) to assure the submission is included in the fiscal agent's monthly
production processing.

Grievance and Appeal Reports:

i) The Contractor must provide the Department on a quarterly basis, and within
fifteen (15) business days of the close of the quarter, a summary of all grievance
and appeals received during the preceding quarter using a data transmission
method that is determined by the Department.

i) The Contractor also agrees to provide on a quarterly basis, within fifteen (15)
business days of the close of the quarter, the total number of grievance or appeals
that have been unresolved for more than thirty (30) days. The Contractor shall
maintain records on these and other grievances or appeals, which shall include all
correspondence related to the grievance or appeal, and an explanation of
disposition.  These records shall be readily available for review by the
Department or LDSS upon request.
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iii) Nothing in this Section is intended to limit the right of the Department and the
LDSS to obtain information immediately from a Contractor pursuant to
investigating a particular Enrollee grievance or appeal, or provider complaint.

(f.) Fraud and Abuse Reporting Requirements:

(i)  The Contractor must submit to the Department the following information on an
ongoing basis for each confirmed case of fraud and abuse it identifies through
complaints, organizational monitoring, contractors, subcontractors, providers,
beneficiaries, Enrollees, or any other source:

1. The name of the individual or entity that committed the fraud or abuse;

2. The source that identified the fraud or abuse;

3. The type of provider, entity or organization that committed the fraud or
abuse;

4. A description of the fraud or abuse;

5. The approximate dollar amount of the fraud or abuse;

6. The legal and administrative disposition of the case, if available, including
actions taken by law enforcement officials to whom the case has been
referred; and

7. Other data/information as prescribed by the Department.

(if) Such report shall be submitted when cases of fraud and abuse are confirmed, and
shall be reviewed and signed by an executive officer of the Contractor.

(g.) Performance Improvement Projects:

The Contractor will be required to conduct performance improvement projects that
focus on clinical and non-clinical areas consistent with the requirements of 42 CFR
438.240. The purpose of these studies will be to promote quality improvement within
the managed long-term care plan. At least one (1) performance improvement project
each year will be selected as a priority and approved by the Department. Results of
each of these annual studies will be provided to the Department in a required format.
Results of other performance improvement projects will be included in the minutes of
the quality committee and reported to the Department upon request.

(h.) Enrollee Health and Functional Status:
The Contractor shall submit Enrollee health and functional status data for each of their
Enrollees in the format and according to the timeframes specified by the Department.
The data shall consist of the Semi-Annual Assessment of Members (SAAM) or any
other such instrument the Department may request. The data shall be submitted at least
semi-annually or on a more frequent basis if requested by the Department.

(i.) Additional Reports:
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Upon request by the Department, the Contractor shall prepare and submit other
operational data reports. Such requests will be limited to situations in which the
desired data is considered essential and cannot be obtained through existing Contractor
reports. Whenever possible, the Contractor will be provided with ninety (90) days
notice and the opportunity to discuss and comment on the proposed requirements
before work is begun. However, the Department reserves the right to give thirty (30)
days notice in circumstances where time is of the essence.

F. Data Certification

The Contractor shall comply with the data certification requirements in 42 CFR 438.604
and 438.606.

1. The types of data subject to certification include, but are not limited to, enrollment
information, encounter data, the premium proposal, contracts and all other financial
data. The certification shall be in a format prescribed by the Department and must be
sent at the time the report or data are submitted.

2. The certification shall be signed by the Plan’s Chief Executive Officer, the Chief
Financial Officer or an individual with designated authority; and, the certification shall
attest to the accuracy, completeness and truthfulness of the data.

G. Notification of Changes in Reporting Due Dates Requirements or Formats

The Department may extend due dates, or modify report requirements or formats upon a
written request by the Contractor to the Department, where the Contractor has demonstrated a
good and compelling reason for the extension or modification. The Department will issue a
written response to the request for a modification or extension of the due date.

H. Ownership and Related Information Disclosure

The Contractor shall report ownership and related information to the Department, and upon
request to the Secretary of Department of Health and Human Services and the Inspector
General of Health and Human Services, in accordance with 42 U.S.C. (Section 1320a-3 and
1396b(m) (4) Sections 1124 and 1903(m)(4) of the Federal Social Security Act).

. Role of Compliance Officer and Compliance Committee:

It is the obligation of the plan to designate a compliance officer and establish a compliance
committee pursuant to 42 CFR 438.608 (b) (2). It is the obligation of the compliance officer
and compliance committee to:

1. monitor the plan reporting obligations and ensure that the required reports are accurate
and submitted in a timely manner;

2. develop written policies, procedures and standards of conduct that articulate the plan
commitment to adhere to all applicable Federal and State Standards;
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J.

3. conduct appropriate staff training activities in an atmosphere of open communication;
4. establish provisions for internal monitoring and auditing; and,

5. have provisions for prompt responses to detected offenses with provisions for corrective
action initiatives where appropriate.

Public Access to Reports

Any data, information, or reports collected and prepared by the Contractor and submitted to
New York State authorities in the course of performing their duties and obligations under this
Contract will be deemed to be records of the Department and may be disclosed subject to and
consistent with the requirements of Freedom of Information Law.

K. Professional Discipline

1.

Pursuant to Public Health Law Section 4405-b, the Contractor shall have in place policies
and procedures to report to the appropriate professional disciplinary agency within thirty
(30) days of occurrence, any of the following:

i) the termination of a health care provider contract pursuant to Section 4406-d of the
Public Health Law for reasons relating to alleged mental and physical impairment,
misconduct or impairment of patient safety or welfare;

i) the voluntary or involuntary termination of a contract or employment or other
affiliation with such contractor to avoid the imposition of disciplinary measures; or

iii) the termination of a health care provider contract in the case of a determination of
fraud or in a case of imminent harm to patient health.

The Contractor shall make a report to the appropriate professional disciplinary agency
within thirty (30) days of obtaining knowledge of any information that reasonably appears
to show that a health professional is guilty of professional misconduct as defined in Articles
130 and 131 (a) of the State Education Law.

Certification Regarding Individuals Who Have Been Debarred or Suspended By
Federal or State Government

The Contractor will certify to the Department initially and immediately upon changed
circumstances from the last such certification that it does not knowingly have an individual
who has been debarred or suspended by the federal or state government, or otherwise excluded
from participating in procurement activities:

1. as a director, officer, partner or person with beneficial ownership of more than 5% of
the Contractor’s equity; or
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2. asa party to an employment, consulting or other agreement with the Contractor for the
provision of items and services that are significant and material to the Contractor’s
obligations in the managed long-term care plan consistent with requirements of SSA
81932 (d)(1).

M. Conflict of Interest Disclosure

The Contractor shall report to the Department in a format specified by the Department
documentation, including but not limited to the identity of and financial statements of person(s)
or corporation(s) with an ownership or contract interest in the managed long-term care plan or
with any subcontract(s) in which the managed long-term care plan has a 5% or more ownership
and interest, consistent with requirements of SSA § 1903 (m)(2)(a)(viii) and 42 CFRS§ 8455.100
and 455.104.
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ARTICLE IX
INTERMEDIATE SANCTIONS

A. The Contractor is subject to the imposition of sanctions as authorized by State law and
regulation, including the Department’s right to impose sanctions for unacceptable practices
as set forth in Title 18 of the Official Compilation of Codes, Rules and Regulations of the
State of New York (NYCRR) Part 515 and civil and monetary penalties pursuant to 18
NYCRR Part 516 and 42 CFR 438.700 and such other sanctions and penalties as are
authorized by local laws and ordinances and resultant administrative codes, rules and
regulations related to the Medical Assistance Program or to the delivery of the contracted
services.

C.

Unacceptable practices for which the Contractor may be sanctioned include, but are not

limited to:

1. Failing to provide medically necessary services that the Contractor is required to
provide under its contract with the State.

2. Imposing premiums or charges on Enrollees.

3. Discriminating among Enrollees on the basis of their health status or need for health
care services.

4. Misrepresenting or falsifying information that it furnishes to an Enrollee, Applicant,
Potential Enrollee, health care provider, the State or to CMS.

5. Distributing directly or through any agent or independent contractor, Marketing
materials that have not been approved by the State or that contain false or materially
misleading information.

6. Violating any other applicable requirements of SSA §8 1903(m) or 1932 and any

7.

8.

implementing regulations.
Violating any other applicable requirements of 18 NYCRR or 10 NYCRR Part 98.

Failing to comply with the terms of this Agreement.

Intermediate Sanctions may include but are not limited to:

1. Civil monetary penalties.

2. Suspension of all new enrollment after the effective date of the sanction.
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3. Termination of the contract, pursuant to Article | of this Agreement.

D. The Department shall have the right, upon notice to the LDSS, to limit, suspend or
terminate enrollment activities by the Contractor and/or enrollment into the managed long-
term care plan upon ten (10) days written notice to the Contractor. The written notice shall
specify the action(s) contemplated and the reason(s) for such action(s) and shall provide the
Contractor with an opportunity to submit additional information that would support the
conclusion that limitation, suspension or termination of enrollment activities or Enrollment
in the Contractor’s managed long term-care plan is unnecessary. The Department reserves
the right to suspend enrollment immediately in situations involving imminent danger to the
health and safety of Enrollees. Nothing in this paragraph limits other remedies available to
the Department under this Agreement.

E. The Contractor will be afforded due process pursuant to Federal and State Law and
Regulations 42 CFR 8438.710, 18 NYCRR Part 516, and Article 44 of the PHL.
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ARTICLE X

GENERAL REQUIREMENTS

A. Authorized Representatives With Respect to Contract

Upon commencement of performance under this Contract, the Department and the Contractor
shall each designate a contract representative under this Contract and shall promptly so notify
the other Party in writing. The contract representative shall be the contact person for all matters
arising under this Contract. Each Party shall notify the other Party if it designates a new
contract representative.

B.

1.

C.

Confidentiality

All individually identifiable information relating to Applicants and Enrollees that is
obtained by the Contractor shall be safeguarded pursuant to 42CFR 431, subpart F and
applicable sections of 45CFR parts 160 and 164, 42CFR part 2, 42 U.S.C. Section
1396a(a)(7) (Section 1902(a)(7) of the Federal Social Security Act), and regulations
promulgated thereunder, and applicable sections of State law and regulation including but
not limited to Section 27-F of Public Health Law, Section 369 of the Social Services Law,
and Section 33.13 of Mental Hygiene Law. Information shall be used or disclosed by the
Contractor pursuant to appropriate consent only for a purpose directly connected with
performance of Contractor obligations under this Contract.

Medical records of Applicants and Enrollees shall be confidential and shall be disclosed to
and by other persons within the Contractor’s organization, including subcontractors, only
as necessary to provide health care and quality, peer, or complaint and appeal review of
health care under the terms of this Contract.

The provisions of this Section shall survive the termination of this Contract and shall bind
the Contractor so long as the Contractor maintains any individually identifiable
information relating to Applicants or Enrollees.

Additional Actions and Documents

Each Party hereby agrees to use its good faith and best efforts to cooperate with the other and to
take or cause to be taken such further actions to execute, deliver, and file or cause to executed
delivered, and filed such further documents and instrument, and to use best efforts to obtain
such waivers and consents as may be necessary or as may be reasonably requested in order to
effectuate fully the purposes, terms, and conditions of this Contract and the purposes of the
plan.
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D. Relationship of the Parties, Status of the Contractor

The Parties agree that the relation of Contractor to the Department will be that of an
independent Contractor. The Parties also agree and acknowledge that Contractor is authorized
to operate and to perform its obligations under this Contract pursuant to the provisions of
Article 44 of New York State Public Health Law, Article 43 of State Insurance Law and
Section 402 of the Social Security Amendments of 1967, as amended by Section 222(b) of the
Social Security Amendments of 1972, 42 U.S.C. 1395b-1. The Parties further agree and
acknowledge that Contractor will not, by virtue of its operation, of its performance of its
obligations hereunder, of its compensation hereunder, or of any other provisions of this
Contract: (1) be deemed to be an agent or instrumentality of the State of New York, the United
States, or any agency of either, or (2) be deemed to be a preferred provider organization, third
party administrator, or an independent practice association.

E. Nondiscrimination

The Contractor shall not unlawfully discriminate on the basis of age, race, color, gender, creed,
religion, disability, sexual orientation, source of payment, type of illness or condition or place
of origin. The Contractor shall operate the program in compliance with all applicable State and
Federal non-discrimination laws.

F. Employment Practices

1. The Contractor shall comply with the nondiscrimination clause contained in Federal
Executive Order 11246, as amended by Federal Executive Order 11375, relating to Equal
Employment Opportunity for all persons without regard to race, color, religion, sex or
national origin, the implementing rules and regulations prescribed by the Secretary of
Labor at 41 CFR Part 60 and with the Executive Law of the State of New York, Section
291-299 thereof and any rules or regulations promulgated in accordance therewith. The
Contractor shall likewise be responsible for compliance with the above-mentioned
standards by subcontractors with whom the Contractor enters into a contractual
relationship in furtherance of this Contract.

2. The Contractor shall comply with regulations issued by the Secretary of Labor of the
United States in 20 CFR Part 741, pursuant to the provisions of Executive Order 11758,
and with the Federal Rehabilitation Act of 1973 and the Americans with Disabilities Act of
1990. The Contractor shall likewise be responsible for compliance with the above
mentioned standards by subcontractors with whom the Contractor enters into a contractual
relationship in furtherance of this Contract.

G. Dispute Resolution

The Contractor and the LDSS shall jointly develop and use a process for resolving disputes
with regard to the accuracy of assessments performed for enrollment, involuntary
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disenrollments and for continued stay decisions when the Enrollee no longer meets the nursing
home level of care as determined at the last comprehensive assessment of the calendar year.

H. Assignment

This Contract shall not be assignable by the Contractor without the prior written consent of the
Commissioner.

I. Binding Effect

Subject to any provisions hereof restricting assignment, this Contract shall be binding upon and
shall inure to the benefit of the Parties and their respective successors and permitted assignees.

J. Limitation on Benefits of this Contract

It is the explicit intention of the Parties that no Enrollee, person or other entity, other than the
Parties, is or shall be entitled to bring any action to enforce any provision of this Contract
against the other Party, and that the covenants, undertakings, and agreements set forth in this
Contract shall be solely for the benefit of, and shall be enforceable only by the Parties, or their
respective successors and assignees, as permitted hereunder; provided, however, that the
covenants, undertakings, and agreements set forth in Article VI, Section K hereof shall be
construed for the benefit of the Enrollees.

K. Entire Contract

This Contract (including the Schedules and Appendices hereto) constitutes the entire Contract
between the Parties with respect to the subject matter hereof, and it supersedes all prior oral or
written agreements, commitments, or understandings with respect to the matters provided for
herein. This Contract shall not be deemed to apply to individuals who are not Enrollees.

L. Conflicting Provisions

In the event of any conflict between the provisions of the main body of this Contract and the
provisions of any Appendix or Schedule(s) attached hereto, the provisions of the main body of
this Contract shall govern, unless a provision of an Appendix or a Schedule explicitly states
that it shall supersede the main body of this Contract.

M. Modification
This Contract is subject to amendment or modification only upon mutual consent of the Parties
reduced to writing. Attached Appendix X is the form to be used in modification of this

Contract. Any such amendment or modification is not binding on the Parties unless and until
approved by the Comptroller of the State of New York.
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N. Headings

Article and Section headings contained in this Contract are inserted for convenience of
reference only, shall not be deemed to be a part of this Contract for any purpose, and shall not,
in any way, define or affect the meaning, construction, or scope of any of the provisions hereof.

O. Pronouns

All pronouns and any variations thereof shall be deemed to refer to the masculine, feminine,
neuter, singular or plural as the identity of the person or entity may require.

P. Notices

All notices permitted or required hereunder shall be in writing and shall be transmitted either:
(@) viacertified or registered United States mail, return receipt requested;

(b) by facsimile transmission;

(c) by personal delivery;

(d) by expedited delivery service; or

(e) by e-mail.

Such notices shall be addressed as follows or to such different addresses as the parties may
from time to time designate:

State of New York Department of Health

Name: Vallencia Lloyd
Title: Director, Division of Managed Care
Address: Division of Managed Care

Office of Health Insurance Programs
Corning Tower, Room 2001
Empire State Plaza
Albany, NY 12237
Telephone Number: 518-474-5737
Facsimile Number:  518-474-5738
E-Mail Address: vml05@health.state.ny.us

[Insert Contractor Name]
Name:

Title:

Address:

Telephone Number:
Facsimile Number:

E-Mail Address:

Any such notice shall be deemed to have been given either at the time of personal delivery or,
in the case of expedited delivery service or certified or registered United States mail, as of the
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date of first attempted delivery at the address and in the manner provided herein, or in the case
of facsimile transmission or e-mail, upon receipt.

The parties may, from time to time, specify any new or different address in the United States as
their address for purpose of receiving notice under this Agreement by giving fifteen (15) days
written notice to the other party sent in accordance herewith. The parties agree to mutually
designate individuals as their respective representative for the purposes of receiving notices
under this Agreement. Additional individuals may be designated in writing by the parties for
purposes of implementation and administration/billing, resolving issues and problems, and/or
for dispute resolution.

Q. Partial Invalidity

Should any provision of this Contract be declared or found to be illegal, invalid, ineffective,
unenforceable or void, then each Party shall be relieved of any obligation arising from such
provision; the balance of this Contract, if capable of performance, shall remain in full force and
effect.

R. Force Majeure

Each Party shall use all efforts to perform its obligations under this Contract but shall be
excused for failure to perform or for delay in performance hereunder due to unforeseeable
circumstances beyond its reasonable control or which could not have been prevented by it,
including but not limited to acts of God, floods, hurricanes, earthquakes, acts of war, civil
unrest, or embargoes; provided, that acts of any governmental body shall be deemed not to be a
force majeure.

S. Survival

The termination or expiration of this Contract shall not affect vested or accrued rights or
obligations of the Parties existing as of the date of such termination or expiration or other
obligations expressly intended to survive the termination or expiration hereof. Without limiting
the generality of the foregoing, the following provisions of this Contract shall survive any
expiration or termination of this Contract: entire Article VI; entire Article VIII; Section V. D.;
Sections LE. I.F. and I.G; Sections X.B, X.E, X.H, X.K, X.L, X.M, X.V, X.AA, Appendix A
and all definitional provisions of this Contract to the extent that they pertain to any other
surviving provisions or obligations.

T. State Standard Appendix A

The Parties agree to be bound by the terms and conditions of “Standard Clauses for New York
State Contracts, June 2006 attached hereto and incorporated herein as Appendix A.

U. Indemnification

1. Indemnification by Contractor
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(@) The Contractor shall indemnify, defend and hold harmless the Department, the State,
its officers, agents and employees and the Enrollees and their eligible dependents from:

(i) any and all claims and losses incurred by or accruing or resulting from the acts or
omissions of all Contractors, subcontractors, materialmen, laborers and any other
person, firm or corporation furnishing or supplying work, services, materials, or
supplies in connection with the performance of this Contract;

(i) any and all claims and losses incurred by, accruing, or resulting to any person,
firm or corporation who may be injured or damaged by the acts or omissions of
the Contractor, its officers, agents and employees or subcontractors, including
Participating Providers, in connection with the performance of this Contract; and

(iii) against any liability, including costs and expenses, for violation of proprietary
rights, copyrights, or rights of privacy, arising out of publication, translation,
reproduction, delivery, performance, use or disposition of any data furnished by
the Contractor under this Contract or based on any libelous or otherwise unlawful
matter contained in such data.

(b) The Department shall provide the Contractor with prompt written notice of any claim
made against the Department and the Contractor, at its sole option, shall defend or
settle said claim. The Department shall cooperate with the Contractor, to the extent
necessary for the Contractor to discharge its obligations hereunder. Notwithstanding
the foregoing, the State reserves the right to join any such claim, at its sole expense,
when it determines there is an issue of significant public interest.

(c) The Contractor shall have no obligation hereunder with respect to any claim or cause
of action for damages to persons or property to the extent caused by the Department,
its employees or agents, when acting within the course and scope of their
employment.

2. Indemnification by the Department

Subject to the availability of lawful appropriations as required by State Finance Law 8§41
and consistent with 88 of the State Court of Claims Act, the Department shall hold the
Contractor harmless from and indemnify it for any final judgment of a court of competent
jurisdiction to the extent attributable to the negligence of the Department or its officers or
employees when acting within the course and scope of their employment. Provisions
concerning the Department’s responsibility for any claims for liability as may arise during
the term of this Contract are set forth in the New York State Court of Claims Act, and any
damages arising for such liability shall issue from the New York State Court of Claims
Fund or any applicable, annual appropriation of the Legislature of the State of New York.

V. Environmental Compliance
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The Contractor shall comply with all applicable standards, orders or regulations issued pursuant
to the Clean Air Act, 42 U.S.C. 7401 et seq., and the Federal Water Pollution Control Act, as
amended, 33 U.S.C. 1251 et seq. The Contractor shall report violations to the Department,
Department of Health and Human Services (DHHS) and to the appropriate Regional Office of
the Environmental Protection Agency.

W. Energy Conservation

The Contractor shall comply with any applicable mandatory standards and policies relating to
energy efficiency which are contained in the State Energy conservation plan issued in
compliance with the Energy Policy and Conservation Act of 1975, Pub. L. 94-163 42 U.S.C.
6321 et seq., and any amendment thereto.

X. Prohibition on Use of Federal Funds for Lobbying

1. The Contractor agrees, pursuant to Section 1352, Title 31, United States Code, and 45
CFR Part 93 not to expend federally appropriated funds received under this Contract to
pay any person for influencing or attempting to influence an officer or employee of an
agency, a member of Congress, an officer or employee of Congress, or an employee of a
member of Congress in connection with the awarding of any federal contract, the making
of any federal grant, the making of any federal loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal, amendment, or

2. Modification of any federal contract, grant, loan or cooperative agreement. The Contractor
agrees to complete and submit the “Certification Regarding Lobbying”, attached hereto as
Appendix C and incorporated herein, if this Contract exceeds $100,000.

3. If any funds other than federally appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of an agency, a
member of Congress, an officer or employee of Congress, or an employee of a member of
Congress in connection with this Contract or the underlying Federal grant and the
agreement exceeds $100,000 the contractor agrees to complete and submit Standard Form-
LLL, “Disclosure of Lobbying Activities”, attached hereto as Appendix D and
incorporated herein, in accordance with its instructions.

4. The Contractor shall include the provisions of this Section in all subcontracts under this
Contract and require that all subcontractors whose contract exceeds $100,000 certify and
disclose accordingly to the Contractor.

Y. Waiver of Breach
No term or provision of this Contract shall be deemed waived and no breach excused, unless
such waiver or consent shall be in writing and signed by the Party claimed to have waived or

consented. Any consent by a Party to, or waiver of, a breach under this Contract shall not
constitute consent to, a waiver of, or excuse for any other, different or subsequent breach.
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Z. Choice of Law

This Contract shall be interpreted according to the laws of the State of New York, without
reference to choice of law principles. The Contractor shall be required to bring any legal
proceeding against the Department or the State arising from this Contract in New York State
courts.

AA. Executory Provision and Federal Funds

The State Finance Law of the State of New York, Section 112, requires that any contract made
by a State Department which exceeds fifteen thousand dollars ($15,000) in amount be first
approved by the Comptroller of the State of New York before becoming effective. The Parties
recognize that this Contract is wholly executory and not binding until and unless approved by
the Comptroller of the State of New York. The Parties also agree that the effectiveness of this
Contract is conditioned upon receipt of any approval required pursuant to federal law to permit
full Federal financial participation in the costs hereof. Contractor agrees to comply with all
applicable federal audit requirements including but not limited to OMB Circular A-87 and
other applicable federal rules and procedures concerning use of federal funds.

BB. Renegotiation

In the event any part of this Contract is found to be invalid or unenforceable under applicable
law and alters the general scope of contractual performance or a change occurs in applicable
State or Federal law, rules or regulations or federal or State interpretations

thereof which requires alteration of the general scope of contractual performance to remain in
compliance therewith, or the Department obtains a waiver of such applicable Federal law, rule
or regulation, either Party may initiate re-negotiation of the terms and conditions of this
Contract to preserve the benefit bargained for. If the Parties are unable to agree on a revision of
contractual terms and conditions consistent with the altered scope of contractual performance,
either Party may terminate this Contract as of the last day of the month following the month in
which written notice of termination is given, subject to the provisions of Article I, Sections F
and G.

CC. Affirmative Action

The Contractor agrees to comply with all applicable Federal and State nondiscrimination
statutes including:

1. The Civil Rights Acts of 1964, as amended; Executive Order No. 11246 entitled “Equal
Employment Opportunity,” as amended by Executive Order 11375, and as supplemented in
Department of Labor Regulation 41 CFR Part 60; Executive Law of the State of New York,
Sections 290-299 thereof, and any rules or regulations promulgated in accordance
therewith; Section 504 of the Rehabilitation Act of 1973 and the Regulations issued
pursuant thereto contained in 45 CFR Part 84 entitled “Nondiscrimination on the Basis of
Handicap in Programs and Activities Receiving or Benefiting from Federal Financial
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Assistance”; and the Americans with Disabilities Act (ADA) of 1990, 42 U.S.C. Section
12116, and regulations issued by the Equal Employment Opportunity Commission which
implement the employment provisions of the ADA, set forth at 29 CFR Part 1630.

The Contractor is required to demonstrate effective affirmative efforts and to ensure
employment of protected class members. The Contractor must possess and may upon
request be required to submit to the Department a copy of an Affirmative Action Plan
which is in full compliance with applicable requirements of federal and State statutes.

Contractors and subcontractors shall undertake or continue existing programs of affirmative
action to ensure that minority group members and women are afforded equal employment
opportunities without discrimination because of race, creed, religion, color, national origin,
sex, age, disability or marital status. For these purposes, affirmative action shall apply in the
areas of recruitment, employment, job assignment, promotion, upgrading, demotion,
transfer, layoff, or termination and rates of pay or other forms of compensation.

Prior to the award of a State contract, the Contractor shall submit an Equal Employment
Opportunity (EEO) Policy Statement to the Department within the time frame established
by the Department.

The Contractor’s EEO Policy Statement shall contain, but not necessarily be limited to, and
the Contractor, as a precondition to entering into a valid and binding State contract, shall,
during the performance of the State contract, agree to the following:

(a.) The Contractor will not discriminate against any employee or Applicant for
employment because of race, creed, religion, color, national origin, sex, age, sexual
orientation, disability or marital status, will undertake or continue existing programs
or affirmative action to ensure that minority group members and women are afforded
equal employment opportunities without discrimination, and shall make and
document its conscientious and active efforts to employ and utilize minority group
members and women in its work force on State contracts.

(b.) The Contractor shall state in all solicitations or advertisements for employees that, in
the performance of the State contract all qualified applicants will be afforded equal
employment opportunities without discrimination because of race, creed, religion,
color, national origin, sex, age, disability or marital status.

(c.) At the request of the contracting agency, the Contractor shall request each
employment agency, labor union, or authorized representative of workers with which
it has a collective bargaining of other agreement or understanding, to furnish a written
statement that such employment agency, labor union, or representative will not
discriminate on the basis of race, creed, religion, color, national origin, sex, age,
sexual orientation, disability or marital status and that such union or representative
will affirmatively cooperate in the implementation of the Contractor’s obligations
herein.
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(d.) Except for construction contracts, prior to an award of a State contract, the Contractor
shall submit to the contracting agency a staffing plan of the anticipated work force to
be utilized on the State contract or, where required, information on the Contractor’s
total work force, including apprentices, broken down by specified ethnic background,
gender, and Federal Occupational Categories or other appropriate categories specified
by the contracting agency. The form of the staffing plan shall be supplied by the
contracting agency.

(e.) After an award of a State contract, the Contractor shall submit to the contracting
agency a work force utilization report, in a form and manner required by the agency,
of the work force actually utilized on the State contract, broken down by specified
ethnic background, gender, and Federal Occupational Categories or other appropriate
categories specified by the contracting agency.

(f.) In the event that the Contractor is found through an administrative or legal action,
whether brought in conjunction with this Contract or any other activity engaged in by
the Contractor, to have violated any of the laws recited herein in relation to the
Contractor’s duty to ensure equal employment to protected class members, the
Department may, in its discretion, determine that the Contractor has breached this
Contract.

(g.) Additionally, the Contractor and any of its subcontractors shall be bound by the
applicable provisions of Article 15-A of the Executive Law, including Section 316
thereof, and any rules or regulations adopted pursuant thereto. The Contractor also
agrees that any goal percentages contained in this Contract are subject to the
requirements of Article 15-A of the Executive Law and regulations adopted pursuant
thereto. For purposes of this Contract the goals established for
subcontracting/purchasing with Minority and Women-Owned business enterprises are
0% to 5%. The employment goals for the hiring of protected class persons are 5% to
10%.

The Contractor shall be required to submit reports as required by the Department, in a
format determined by the Department, concerning the Contractor’s compliance with
the above provisions, relating to the procurement of services, equipment and or
commodities, subcontracting, staffing plans and for achievement or employment
goals. The Contractor agrees to make available to the Department upon request, the
information and data used in compiling such reports.

It is the policy of the Department to encourage the employment of qualified
applicants/recipients of public assistance by both public organizations and private
enterprises who are under contractual agreement to the Department for the provision
of goods and services. The Department may require the Contractor to demonstrate
how the Contractor has complied or will comply with the aforesaid policy.

DD. Omnibus Procurement Act of 1992
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It is the policy of New York State to maximize opportunities for the participation of New York
State business enterprises, including minority and women-owned business enterprises as
Contractors, subcontractors, and suppliers on its procurement contracts. The Omnibus
Procurement Act of 1992 requires that by signing this Contract, the Contractor certifies that
whenever the total contract is greater than $1 million:

1. The Contractor has made reasonable efforts to encourage the participation of New York
State Business Enterprises as suppliers and subcontractors on this project, and has retained
the documentation of these efforts to be provided upon request to the State;

2. The Contractor has complied with the Federal Equal Opportunity Act of 1972 (Pub. L. 92-
261), as amended;

3. The Contractor agrees to make reasonable efforts to provide notification to New York State
residents of employment opportunities on this project through listing any such positions
with the Job Service Division of the New York State Department of Labor, or providing
such notification in such manner as is consistent with existing collective bargaining
contracts or agreements. The Contractor agrees to document these efforts and to provide
such documentation upon request;

4. The Contractor acknowledges notice that New York State may seek to obtain offset credits
from foreign countries as a result of this Contract and agrees to cooperate with the State in
these efforts.

EE. Fraud and Abuse

The Contractor shall comply with the program integrity requirements of 42 CFR 438.608 and
operate in a manner as to ensure a prompt organizational response to detect offenses and
development of corrective action initiatives. The Contractor shall also establish and adhere to a
process for reporting to the Department credible information of violations of law by the
Contractor subcontractors or Enrollees for a determination as to whether criminal, civil or
administrative action may be appropriate. With respect to Enrollees, this reporting shall be
restricted to credible information on violations of law with respect to enrollment in the plan or
the provision of, or payment for, health services.

FF. Nondiscrimination in Employment in Northern Ireland

In accordance with Chapter 807 of the Laws of 1992, the Contractor agrees that, if it or any
individual or legal entity in which the Contractor holds a 10% or greater ownership interest, or
any individual or legal entity that holds a 10% or greater ownership in the Contractor, has
business operations in Northern Ireland, the Contractor, or such individual or legal entity, shall
take lawful steps in good faith to conduct any business operations it has in Northern Ireland in
accordance with MacBride Fair Employment Principles relating to nondiscrimination in
employment and freedom of workplace opportunity, and shall permit independent monitoring
of its compliance with such Principles.

54



GG. Contract Insurance Requirements.

The Contractor must, without expense to the State, procure and maintain, for the full term of
the contract, insurance of the kinds and in the amounts hereinafter provided, in insurance
companies authorized to do such business in the State of New York covering all operations
under this Contract, whether performed by it or by subcontractors. Before commencing the
work, the Contractor shall furnish to the Department of Health a certificate or certificates, in a
form satisfactory to said Department, showing that it has complied with the requirements of
this Section, which certificate or certificates shall state that the policies shall not be changed or
canceled until thirty (30) days written notice has been given to said Department. The kinds and
amounts of required insurance are:

1. A policy covering the obligations of the Contractor in accordance with the provisions of
Chapter 41, Laws of 1914, as amended, known as the Workers” Compensation Law, and the
Contract shall be void and of no effect unless the Contractor procures such policy and
maintains it for the full term of the Contract.

2. Policies of Bodily Injury Liability and Property Damage Liability Insurance of the types
hereinafter specified, each within limits of not less than $500,000 for all damages arising
out of bodily injury, including death at any time resulting therefrom sustained by one
person in any one occurrence, and subject to that limit for that person, not less than
$1,000,000 for all damages arising out of bodily injury, including death at any time
resulting therefrom sustained by two or more persons in any one occurrence, and not less
than $500,000 for damages arising out of damage to or destruction of property during any
single occurrence and not less than $1,000,000 aggregate for damages arising out of
damage to or destruction of property during the policy period.

(a.) Contractor’s Liability Insurance issued to and covering the liability of the Contractor
with respect to all work performed by it under this proposal and the contract.

(b.) Protective Liability Insurance issued to and covering the liability of the People of the
State of New York with respect to all operations under this Contract, by the
Contractor or by its subcontractors, including omissions and supervisory acts of the
State.

(c.) Automobile Liability Insurance issued to and covering the liability of the People of
the State of New York with respect to all operations under this Contract, by the
Contractor or by its subcontractors, including omissions and supervisory acts of the
State.

HH. Minority and Women Owned Business Policy Statement
The New York State Department of Health recognizes the need to take affirmative action to
ensure that Minority and Women Owned Business Enterprises are given the opportunity to

participate in the performance of the Department of Health’s contracting program. This
opportunity for full participation in our free enterprise system by traditionally, socially and
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economically disadvantaged persons is essential to obtain social and economic equality and
improve the functioning of the State economy.

It is the intention of the New York State Department of Health to fully execute the mandate of
Executive Order-21 and provide Minority and Women Owned Business Enterprises with equal
opportunity to bid on contracts awarded by this agency in accordance with the State Finance
Law.

To implement this affirmative action policy statement, the Contractor agrees to file with the
Department of Health within 10 days notice of award, a staffing plan of the anticipated work
force to be utilized on this Contract or, where required, information on the Contractor’s total
work force, including apprentices, broken down by specified ethnic background, gender, and
Federal occupational categories or other appropriate categories specified by the Department.
The form of the staffing shall be supplied by the Department, after an award of this Contract,
the Contractor agrees to submit to the Department a work force utilization report, in a form and
manner required by the Department, of the work force actually utilized on this Contract, broken
down by specified ethnic background, gender and Federal occupational categories or other
appropriate categories or other appropriate categories specified by the Department.

I1. Provisions Related to New York State Information Security Breach and Notification
Act

Contractor shall comply with the provisions of the New York State Information Security
Breach and Notification Act (General Business Law Section 899-aa; State Technology Law
Section 208). Contractor shall be liable for the costs associated with such breach if caused by
Contractor’s negligent or willful acts or omissions, or the negligent or willful acts or omissions
of agents, officers, employees or subcontractors.

JJ. Accessibility of State Agency Web-based Intranet and Internet Information and
Applications

Any web-based intranet and internet information and applications development, or
programming delivered pursuant to the contract will comply with NY'S Office for Technology
Policy PO4-002, “Accessibility of New York State Web-based Intranet and Internet
Information and Applications”, and NYS Manda